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Jersey Central Power & Light Company’s Motion is Premature and Should be Denied.

On Jduly 31, 2003 the Board of Public Utilities (“Board”, “BPU”) issued a Summary Order (“ Summary
Order”) memoridizing the actions taken by the Board at its July 9, 2003 agenda meeting with respect to the
substantive issues at bar. In its Summary Order, the Board clearly stated the purpose of the Summary Order:

This Summary Order is being issued for the purpose of implementing new rates on August 1,

2003, consgtent with the requirements of the Electric Discount and Energy Competition Act,

(“EDECA”), N.JA.C.. 48:3-49 et seq. and the Board's Orders implementing EDECA.

[Summary Order, p. 1]

Furthermore, within the body of the Summary Order, the Board clearly stated that a Fina Decision and Order
would be forthcoming, with a“fuller discusson of the issues as well as the reasoning for the Board's
determinations.™*

Notwithstanding the clear language found in the Board’s Summary Order, Jersey Central Power &
Light Company (“JCP&L”, “Company”) filed the Motion now before the Board, seeking inter alia aremand
to the Office of Adminigtrative Law for further fact finding. The Ratepayer Advocate respectfully submits that
the Company’s Mation is premature in thisingdance. JCP&L’s Moation is atextbook example of where the
Board should follow the language of its Rules governing rehearing, reargument, and reconsderation. The
pertinent Rule - N.J.A.C. 14:1-8(a) - provides:

A motion for rehearing, reargument or recongderation of a proceeding may be filed by any

ggt(‘j[}éd v]vithin 15 days after the issuance of any find decison or order by the Board. [emphads
Clearly, the Summary Order isnot afind Order such asthat contemplated in N.J.A.C. 14:1-8(a). Infact,
JCP& L acknowledges that the Board has yet to issue afind Order in the instant proceeding and cites the
relevant Rule. Nonetheless, the Company arguesthat it “believesthat it is appropriate under the circumstances
to bring its concerns promptly to the Board' s atention a thistime by way of the within Motion, without waiting

for the issuance at some future date of the Board's Final Decision and Order in these proceedings.” Motion, p.

1.

! The Summary Order addressed a Fina Decision and Order and its contents:

The Board will issue amore detailed Find Decison and Order in these matters that will
provide afuller discusson of theissues aswell as the reasoning for the Board's
determinations. [Summary Order, p. 1.]



The principle relief which the Company seeksis aremand to the OAL of the issue of the prudency of
its Basic Generation Service (“BGS’) procurement practices for an Initid Decison by an Adminigrative Law
Judge (“ALJ’). The Company aso asks for reconsderation of the Board' s Return on Equity (“ROE”) ruling
and merger codt ruling. Here, there are ample reasons to deny the relief sought by the Company in its Motion.

Firdt, granting the request for aremand sought by JCP& L would squander limited resources. It isnot
unreasonable to believe that the Board' s anticipated Find Decison and Order would cover much of the same
ground as aremand to the OAL. Undoubtedly, the ALJ origindly assigned to this matter has afull case load.
A remand would conceivably place other current OAL matters on hold so that the ALJ may review the
thousands of pages of transcripts, exhibits and briefs in this case and then write another Initial Decison. This
would appear to be awaste of limited judicia resources. The ALJ below ably presided over acomplex and
lengthy proceeding in which a complete record was developed, consigting of volumes of written testimony,
transcripts, and exhibits. Much like the ALJ, the Board has before it arecord upon which it can render a
decison. The Board has the expertise to review that record and to render a decision accordingly. Based on
the clear language of the Summary Order, it is not unreasonable to expect that the anticipated Find Decision
and Order will include afull discussion of the issues together with the basis for the Board' s rulings.
Furthermore, as set forth below, the Board' s ruling on JCP& L’ s BGS costs was supported by the record.

Likewise, with respect to the ROE and merger cost issues, the Board has yet to issue a Find Decison
and Order stting forth afull discussion of the issues and the reasoning underling itsrulings. Again, as st forth
inthe Board' s Summary Order, it is anticipated that the Board' s Final Decision and Order will embody a full
discusson of the issues and the Board' s reasoning. Absent such information, JCP& L’ s motion imputing the
Board' sreasoning and analysisis specious at best. Nonetheless, as set forth in detal below, thereisample
support in the record to support the Board' s ruling on these issues.

In sum, the Ratepayer Advocate respectfully submits that JCP&L’s Motion should be denied. Firg, as
previoudy noted, the Motion itsdlf is procedurdly defective in that the Summary Order is not afind Order
meriting areview a thisjuncture in thisingance. Second, the Company’ s argument that the Board failed to

provide factud findingsin support of its concluson is aso without merit. The Summary Order ismerdly a



placeholder so that the rates can be implemented at the mandated time. The Board has not yet fully expressed
the reasons for its decisonsin its Find Decision and Order. Findly, as set forth in detail below, to the extent

the Board entertains the Company’ s Motion, there is ample support in the record for the Board' s rulings on the

matters at issue.



Il. JCP&L’s Comparison to PSE& G isWithout Basisin the Record.

Inits Moation, JCP&L ignoresthe factua record and cites * unexplained differences’ between the
Board' s treetment of the PSE& G Settlement and its treatment of the JCP& L Stipulation and claims that the
differences are “ particularly disturbing.” Motion, p. 2. However, even acursory review of the casesreveds
sgnificant factud diginctions. For example, dthough PSE& G has much larger jurisdictiona ectric utility
revenue, PSE& G's dlowed BGS costs amounted to only $241.5 million, whereas JCP& L’ s dlowed
BGS(/MTC) costs amounted to $465.5 million.? Other factua ditinctions abound. JCP& L’s comparisons of
the JCP& L and PSE& G base rate case decisons smilarly ignore factud distinctions. JCP& L focuses on the
result and fails to consder the basis for each utilities' base rate and deferred balance claims. Motion, p. 3.
The factud distinctions between the two cases render JCP& L’ s claim specious at best.

In addition to its claim about “ unexplained differences’ between the Board's JCP& L and PSE& G
rulings, JCP& L suggests that the Board was “ unduly influenced by extraneous matters.” Motion, pp. 2-3. In
“support” of thisclaim, JCP& L appended many recent newspaper articles documenting the outage woes of its
New Jersey customers and more recent failures of its New Jersey distribution syslem. The Ratepayer
Advocate respectfully submits that the Board is statutorily charged with the regulation of New Jersey public
utilities, and to suggest that the Board was “unduly” influenced by such articles suspends belief. The substance
underlying the articlesis well documented and the extent of the recent and past outagesin JCP&L’s New
Jersey sarvice territory are not at issue. For the Board to ignore such problems would be tantamount to the
Board neglecting its statutory duty to ensure that New Jersey utility customers are provided with safe,
adequate, and proper utility service at reasonable rates. The Board' s concerns about service reliability are not
undue and matters relating to the adequacy of service provided by JCP&L are not extraneousto its base rate
case. For the reasons set forth above, the Ratepayer Advocate respectfully submitsthat JCP&L’s claims

based on comparisons to PSE& G and evidence of its digtribution system problems should be summarily

2 1/M/O PSE& G, BPU Docket Nos. ER02050303, ER02080604, EM00040253, et al.
(Summary Order, 7/31/03), p. 6; JCP&L Summary Order, p. 13.
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dismissed.



[Il.  TheBoard Was Correct in Rgecting the I nitial Decision.

The Company’ s attack on the Board' s well reasoned decision is based on nothing more than a
misinterpretation of lega principals and mischaracterization of key procedurd and substantive factsin this case.
A brief description of the events leading up to the Board' s decison will help to illugtrate the faulty logic used by
the Company to discredit the Board. On Friday, June 27, 2003 the Company, dong with 5 intervenorsfiled a
dipulation with the Office of Adminigrative Law. Two mgor participants, the Ratepayer Advocate and the
Board Staff were not a party to the stipulation. Three working days later on July 2, 2003, the ALJ adopted the
dipulation and filed an Initid Decison with the Board. The ALJ sInitid Decision, which congtituted 5 pages of
procedural history and one page of andysis and conclusion, adopted the settlement without amendments. On
Jduly 25, 2003, the Board rejected the Initid Decison intota. The Summary Order found both the settlement
and the Initia Decision to be “ unreasonable and unacceptable’ because it did not balance the interest of the
parties to the proceeding adequately. Summary Order p. 4.

Asaninitid matter, the Company’s claim that the Board failed to provide the factua basis for rgecting
the Initial Decigon iswithout merit. The Company argues that “the Board flatly rgected ALJ Jones Initid
Decison and Settlement out of hand, finding in conclusory fashion that they were ‘ unreasonable and
unacceptable, in that they do not adequately baance the competing interest inthiscase”” Motion at 2. As
discussed above, the Company’s claim that the Summary Order is somehow incomplete is because the motion
for reconsderation is based on a Summary Order, not aFind Order. A Summary Order by itsvery natureis
abbreviated and has less details on rationde than aFina Order. The Company filed a motion for
recond deration prematurely and then faults the Board for not providing detailsin its Summary Order. Motion
19. Perhgps JCP& L should have waited until a Final Order before lodging a complaint about the lack of
substance of the Order.

Moreover, the Board had every reason to regject the Initial Decision that adopted a salf serving
settlement that addressed the interest of only a small segment of the customer population. Asthe Ratepayer
Advocate s Exceptions and Reply to Exceptions set forth in detall, the parties to the Stipulation did not

represent amagority of JCP&L’'s customers. The two most active partiesin this case, Board Staff and the



Ratepayer Advocate did not participate in the settlement negotiations and did not Sign on to the document. The
participating parties represent large energy users with limited issues to address® Smal commerciad and
resdentia customers had only the Ratepayer Advocate to advocate for ther interests. Therefore, resdentia
and smdl commercia customers were not represented at the negotiation table. Finally, as discussed in our
exceptions, the Sgnatoriesto the “ settlement” walked away from the negotiations with close to their litigated
position, leaving residentia and small commercia customers with very little if any benefit.* In the face of these
glaring problems, the ALJ inexplicably adopted the settlement proposd. Three short business days after the
settlement document was submitted to the OAL, the ALJ adopted the stipulation in asurprisingly short
decison, without giving specific reasons why she thought it was well balanced.

The Board, as the government agency mandated to baance the interest of the ratepayers and
shareholders, could not, in good conscience, adopt an Initia Decision that endorsed such an inequitable
outcome. Contrary to the Company’ s assertions, the Board has the right to accept, modify or reject initid
decisons. The Board exercised its right to reject the Initid Decision and based on the extensive evidence in the
record, decided a more equitable outcome. With respect to the Company’s criticism that the Board should
have remanded the matter back to the OAL in order to have a*“trained fact finder's’ input, the Ratepayer
Advocate srongly disagrees. Motion, pp.2, 18. The Board has broad and sweeping powers over al aspects
of public utilities subject to itsjurisdiction. See N.J.SA. 48:2-13; Township of Deptford v. Woodbury Town
Sewerage Corporation, 54 N.J. 418 (1969); In re Public Service Electric and Gas Company, 35 N.J.

358, 371 (1961). To suggest that the Board is somehow lacking in the necessary expertise to make afinding

3 Asdiscussed fully in the Ratepayer Advocate Exceptions, the stipulation was signed by
Intervenors that did not fully participate in the case, who did not attend public hearings, who did not
present testimony or attend evidentiary hearings on issues of revenue requirement, depreciation, service
reliability, capitl structure, rate base, BGS prudence review, and SBC clauses. The Intervenors fully
participated in only the rate design issues and left other important issues unaddressed. RPA
Exceptions, pp. 1-2.

* For example, CoStedl sought in hearings and achieved in the settlement, arate gpplicable
only to itsdf. The Settlement recognized the “unique status’ of the DOD/FEA and accorded
DOD/FEA a*unique’ rate to go dong with that specid status. Smilarily, New Jersey Trangt sought in
hearings and achieved in settlement, two modifications to the Company’ s Tariff for Service
Classification GT - Commuter Rail Service Specia Provison. RPA Exceptions, p. 2.

7



on its own accord without the assistance of the OAL is an insult to the Board' s competence and whally without
merit. The evidence gathered throughout this proceeding was available to the Board prior to its decision.
Therefore, the Board had the expertise, the access to information and ample time to make awell thought out
decison. To suggest otherwise is not supported by the facts.

Findly, thereisno public policy dictating that the Board must accept tipulations when the interest of
two mgjor parties to the litigation was not represented in the Sipulation. 1t istrue, as JCP& L contends, that
there is a strong public policy in New Jersey in favor of settlements. Motion a 23 (citations omitted) This
public policy isfounded on the concept that “the parties to a dispute are in the best position to determine how
to resolve a contested matter in away which isleast disadvantageous to everyone.” Dept. of Pub. Advocate
v. N.J. Bd. of Pub.Util., 206 N.J. Super. 523, 528 (App. Div. 1985). In the present case, however, two
magjor parties to the proceeding, Staff and the Ratepayer Advocate did not attend any of the settlement
mesetings. The gtipulation could not have been a balanced document that was “least disadvantageous to
everyone’ when large segments of JCP& L’ s customer groups, the residentia and smal commercia cusomers,
were not represented. In such circumstances, the Board was correct in putting aside the stipulation. The

Board' s decison in this matter is a more balanced outcome and should be sustained.



V. TheBoard’ s Decison to Reduce The Company’s Proposed BGS Deferral Amount Was Not
Based On Hindsight as Suggested by The Company But Was Based on Well Reasoned
Analysis.

1 The Company Has Twisted The Board’s Standard of Review In An Attempt To
Preclude Any Meaningful Review of The Company’s BGS Procurement Practices.

The Company opensit arguments with the Auditor’ s statement as to the appropriate Sandard for a
prudence review. Motion, pp. 7-8. The Company then argues that this standard precludes “* hindsight’
reviews, recognizing that prudence must be assessed a thetime . . . procurement decisions were made”
Motion, p. 8 (citation omitted). Thus, according to the Company’ s mis-interpretation of the law, any Board
review of the Company’s BGS procurement activities could only take place at the time those procurement
decisions were made.

The standard of review for a determination of prudency has been clearly articulated by the Board and
was known to the Company at the time EDECA was enacted which mandated that only “ reasonable and
prudently incurred” BGS deferred baances could be recovered inrates. As discussed in the Ratepayer
Advocate Initid and Reply Briefs (RAIB val. 2 p. 1-5; RARB p. 63):

The Company’ s conduct should be judged by asking whether the conduct was
reasonable at the time, under the circumstances consdering that the company
had to solveits problem prospectively rather than in reliance on hindsight. In

effect, our responghility isto determine how reasonable people could have
performed the tasks that confronted the Company.

* * %

The Company, as discussed earlier in this Order, had the burden of proof with
respect to the reasonableness of the costs that were expended in building the
plant. In order to meet that burden with respect to the various enhancements,
the Company had to show the reasons why each of the enhancements were
ingaled and the benefits to be derived from their inddlation. Anintegrd part
of the benefits associated with the enhancementsis ajudtification of the costs.

I/M/O Public Service Electric and Gas Company for an Increase in Rates, Hope Creek Proceeding, BPU
Docket No. ER85121163, OAL Docket No. PUC 0231-86 (April 6, 1987) (“Hope Creek Order”).

The Company refuses to confront this clear articulation of the Board' s standard for prudence
determination and instead attempts to distract the Board with cries of “hindsight review.” The Company

repeatedly arguesthat JCP& L hasthe“right” to recover the entire BGS purchased power costs and that “any



hindsght anadysis[is meaningless” Motion pp. 5, 16. In fact, the very nature of EDECA and the statute' s
structure to compensate utilities for reasonable costs that were prudently incurred cals for aretrospective
review of acompany’s performance. The statute envisoned a post hoc review when it set the standard that
costs that were reasonable and prudently incurred could be recovered. Ultimately, EDECA requires that the
Board look back to the Company’ s actions taken during the trangition period and determine whether those
actions were prudent and reasonable at the time, given the information that was known or could have been
known a thetime. The very statutory language that is expressed in the past tense indicates a future analyss of
past practices. In the Company’s misguided interpretation of the law, no true analysis of events could ever take
place except at the ingtant that a decisonismade. Such an understanding is incongstent with the statute, Board
practice regarding reviews of utility performance, and settled case law, and indeed, is even contrary to the
advice of the Company’s own consultants. See, RAIB Val. |1 at 35-39.

Neverthdess, the Company discounts the use of  historic-looking review, relying on the Board's
decisonin I/M/O the Motion of the Division of the Ratepayer Advocate for Reconsideration of the Four
Decisions Issued on March 30, 2001 in the New Jersey Gas Utilities' Levelized Gas Adjustment Clause
Proceedings, 216 PUR 4" 444 (2002). Motion, p. 7. According to the Company, the Board “flatly rejected
‘hinddght’ reviews’ in dlowing recovery of costs associated with decisonsthat could, in hindsight, be viewed
as unreasonable. In relying on this case, the Company falled to condder asdient and determingtive fact in the
Board's decision — that the prices skyrocketed in one year to levels 300% above what they had been twelve
months earlier. Seeid., a 448. The Board was, therefore, unwilling to impose what the Company labels
“hindsight” vison on a Stuation that no-one could have reasonably anticipated. |d. The Company pointsto no
reason in that decison that could cause oneto infer that the Board would be reluctant to execute alogicd and
reliable historic review under ordinary circumstances, as it has donein this proceeding.

The Hope Creek Order established the standard for a vigorous prudence review. RAIB val 2, p. 3.
And, evauating the reasonableness of management decisonsis primary in determining whether a utility has
acted prudently. In the ingtant proceeding, the Company has failed to demonstrate that management decisions

regarding BGS costs and procurement practices were reasonable and prudent. The Board must not alow
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repeated cries of “hindsight review” to obscure this fundamenta failure by the Company to prove its case.

2. TheAuditor’s Report Was Flawed And Should Not Be Relied Upon.

The Company’ s repetitious riance on the Audit Report is misplaced. As discussed in the Ratepayer
Advocate s Initid Brief, the Audit Report is saturated with ingtances in which the Auditors quoted directly from
the Company-written materid without attribution of any sort. RAIB Val. Il a 39-43 The Audit Report is
riddled with instances in which key conclusions, definitions, and explanations are verbatim copies of materid
provided by the Company in either testimony or discovery responses. The gppearance is one of wholesde
adoption by the Auditors of the Company’ s representations without any independent andysis of those positions
by the Auditors. Indeed, the Audit Report, in subgtantia parts, is Smply arestatement of the Company’s
testimony and discovery responses. In many ingtances, the Auditors sSmply reproduced Company testimony
and discovery responses without any independent explanation as to the reasons why the Auditors adopted
those positions. Thus, as the Auditors appear to have smply adopted the Company’ s satements at face value,
it should come as no surprise that the Company pushes the Auditor’ s conclusions to the forefront of its case.
The Audit Report does not evince evidence of independent andysis of the Company’ s actions and the Board

was correct in not relying on such afaulty document.

11



3. The Company Has Misconstrued Board Staff’s Use of The PIM Spot Market AsA
Benchmark Against Which To Measure The Company’s Performance And Has
Attempted To Shift The Board's Attention Away From JCP&L’sPoor BGS
Procurement Performance.

The Company has confused the notion of a benchmark with a prescription for practice. JCP&L argues
extensvely that if the Company had purchased dl its BGS supply on the spot market, the result would be
“dgnificantly higher spot prices’ and complains that if the Company had chosen to rely solely on the spot
market, “the Company would have been excoriated by Staff for failing for have hedged its BGS obligationsin
advance” The Company’s argument is based on its own fiction. Thereis no support in the record for the
Company’ s contention that Board Staff recommended that the Company procure dl its BGS supply through
the PIM spot market.

Board Staff asked their Auditors to prepare a comparison of the cost of JCP& L’ s discretionary BGS
purchases with the cost of making those purchases at the existing PIM market prices. The requested
comparison was included in the Auditor’ s report as Appendix B and showed that, over the four years
reviewed, “ JCP& L’ s discretionary expenditures for BGS supplies totaled $1,119 million. The cost of these
purchases usng PIM prices would have totded $793 million, a difference of $327 million.” Auditors Report,
p. B-1. Indeed, the chart summarizing this andysis shows that in each of the four years reviewed, JCP& L pad
substantialy more for BGS purchases than those purchases would have cost on the PIM spot market. In
rgjecting the Ratepayer Advocate' s recommended use of the Pennsylvania afiliates performance asthe
gppropriate measure of the New Jersey utility’ s performance, Staff determined that the “more generd
benchmark, the default option of purchasing from PIM, provides a better measure of the Company’s BGS
procurement performance.” 9B at 155.

Nowhere in the record does Staff make the recommendation that the Company should have procured
its BGS supply through the PIM spot market. Even arudimentary reading of Staff’ s position revedls that Staff
recommended that the spot market be used as a benchmark from which to discern pricesin areview process.

Thisis quite a difference from recommending that a Company purchase dl of its energy on the spot market.

The Company’s confusion of these two positions evidences at best amisguided litigation strategy, and a worse

12



agross misunderstanding of the concepts set forth in Staff’ s brief.

Tdlingly, the Company does not argue that the PIM spot market prices are not a reasonable
benchmark for comparison purposes nor has it proposed any other benchmark against which the Company’s
performance can be measured. Instead, the Company repeatedly argues that JCP& L has the “right” to recover
itstotal BGS purchased power costs and that “any hindsight andysis[is] meaningless” Motion, pp. 5, 16.
Indeed, the Company has effectively taken the position that thereis no valid way to measure, after-the-fact, the
effectiveness of its performance. In the Company’ s view, dl that the Company should have to do is inform the
Board that it ran models and used its “judgment” in applying the results of these modds. Fying in the face of
EDECA'’s requirement that the Company has the burden proof, the Company apparently fedsthat its BGS
deferra is beyond reproach and the Company is entitled to recovery of the entire deferra without question.

Thus, the Company’ s entire disagreement with Board Staff’ s use of the PIM spot market is based on
the Company’ s misunderstanding of Board Staff’s position. The PIM spot market prices did exist and are
useful as ameasurement of performance. The fact that spot market prices may have been different under a
different set of circumstances does not affect their usefulness in this instance as a performance benchmark.

Indeed, the Company has suggested no other.

4, Summary

In sum, the Company has atempted to muddy the water with clams of “hindsight review,”
“ggnificantly higher spot prices,” and “red world” andyds. But, in fact, dl thisnoiseis only an attempt to
conced the Company’sfallure to proveits case. The Company hasfalled to demondrate that its BGS
procurement costs were reasonable and prudently incurred. The Company has railed againgt the use of the
PIM spot market and the Pennsylvania affiliate’' s performance as a benchmark and yet has failed, despite ample
opportunity, to give the Board any reasonable metric upon which to measure its performance. Indeed, the
Company has created a Stuation where it may not be possible to produce an dternative metric. The Company
chose not to monitor the effectiveness of its procurement activities and could not provide an adequate paper

tral. RAIB, vol. 2, 8-12. It did not record explanations of its purchasing decisons or data on market
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conditions at the time a decison was made. The Company faults the benchmarks proposed by Board Staff and
the Ratepayer Advocate and yet has refused to provide the Board with an dternative basis for review. The

Board should, therefore, dismiss JCP&L’s mation as without merit.
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V. There Was Ample Evidence of the Company’s Poor Reliability Performance in the Record to
Merit a Decreasein its Equity Return.

Ignoring the extensive evidence and testimony filed by the Ratepayer Advocate in the present case
showing the Company’ s consistently poor performance over the past severa years, JCP& L nevertheless
argues that the Board' s decision to lower the Company’ s Return on Equity (“ROE”) to 9.5% dueto its poor
performance was “ unsupported by the record” and the Board “ explicitly (and unlawfully) relies on matters
outside therecord.” Motion, p. 25. JCP&L supports its position by making two basic points. 1) the Board
relied solely on the recent outages to punish the Company for its poor performance; and 2) nothing in the
record supports the 9.5% ROE. Motion, pp. 25-26. As discussed herein, the Company’ s assertions are
wholly without merit and must be summarily dismissed.

Fird, as extensively discussed in the testimonies of Ratepayer Advocate witnesses Barbara Alexander
and Peter Lanzolotta, and in Ratepayer Advocate s Initid, Reply briefs and Exception and Reply, the rdigbility
issues faced by JCP& L customers are nothing new. Contrary to JCP& L’ s dlegation in its Motion that service
qudity problems were not documented in the record (Motion, p. 26), the record is replete with evidence of
JCP&L’s higtoricd reliability and service quality problems. Barbara Alexander’ s direct testimony recited the
prior history of investigations and resulting Board orders. R-26, Direct Testimony of Barbara Alexander,
pp.9-11. Ms. Alexander further andyzed in detail the actud performance data submitted by JCP& L over the
last severd years. 1d. Ms. Alexander’ s tesimony documented the Company’ s continuing reliability problems
and compared JCP& L’ s performance to other New Jersey utilities by andyzing CAIDI and SAIF, aswdll as
other indiciaof customer service, such as cal center performance.  Therefore, contrary to JCP& L’ s assertions,
there is ample evidence on which the Board could rely to support the decision to decrease the Company’s
ROE.

The Second assertion made by the Company that the record does not support the reduction of
JCP&L’s ROE to 9.5% should also be rgjected. The Ratepayer Advocate sfiled litigated position is that an
ROE of 9.5% is gppropriate for JCP& L. The Ratepayer Advocate filed extensive evidence in support of this
pogtion. R-41, Direct Testimony of Basil Copeland, p. 4. Therefore, the Board' s decision to impute a
9.5% ROE iswithin the zone of reasonableness. Moreover, Barbara Alexander in her direct testimony did
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testify to decreasing a utility’ s ROE if its performance in reliability is poor. In her Direct Tesimony, Ms.
Alexander gates. “[iln some Sates, utilities have been provided alower rate of return as a result of documented
inefficiencies or poor service quality performance. Thisis something thet [the] Board may want to consder if a
company fails to make gppreciable progress in improving rdiability.” R-26, p. 6. Finaly, the Board's chosen
method of ensuring rdiability in the future has been endorsed in New Jersey. For example, in Lakewood
Township v. Lakewood Water Co., 54 N.J. Super. 371, 381(App. Div. 1959) the Appellate Divison
recognized that “... the Board would be privileged, in a case where the utility had failed over along period to
provide safe, proper and adequate service and had flagrantly disregarded orders of the Board to improve that
sarvice, to refuse any rate increase as the mogt practica method of getting the utility to remedy the deficiency.”
The record in this case illugtrates the poor service quality provided by JCP& L for anumber of years.

JCP& L’ s customers have endured power outages that have severely

disrupted the lives and businesses of countless customers. To address these reliability issues, the Board has

ordered the Company to improve its sarvice on several occasions, but to no avail.> The Company |eft the

> For example, on December 30, 1997, the Board ordered GPU “to implement certain staff
recommendations designed to improve the time for restoring service and the ability of customersto
obtain restoration information.” 1/M/O the Investigation into Storm Related Electric Service
Outages, BPU Docket No. EX 98101130 (12/16/98).

On August of 1998, the Board expressed concern that GPU Energy’ s restoration times had not
noticegbly improved and requested a further investigation in utility tree trimming practices, workforce
issues; such asline crews, support staff and preparedness, and training and customer issues; such as
communication of adequate retoration information. 1d.

In the summer of 1999, businesses and homes throughout JCP& L territory were without electrical
power for severa hours to several days. And again, in response, the Board initiated an investigation
and ordered the Company to “take steps to improve its ability to deliver dectricity.” I/M/O Board's
Review and Investigation of GPU Energy Electric Utility System’'s Reliability, Order, BPU
Docket No. EA99070485 (April 26, 2000). The Board noted “significant areas of concern,” including
“inaccurate and inadequate ingpection and test records,” “diminished levels of workforce,” and poor
“outage retoration time datistics” 1d.

In September, 2001, the Board based its approval of the acquisition of JCP&L by FirstEnergy on
severa conditions regarding staffing levels, rdiability, and customer service performance. See See
I/M/O the Joint Petition of FirstEnergy Corp. and Jersey Central Power & Light Company, d/b/a
GPU Energy for Approval of a Change in Ownership and Acquisition of Control of a New
Jersey Public Utility and Other Relief, BPU Docket No. EM00110870 (Order of Approval, Oct. 9,
2001)(“Merger Order”), Stipulation (“Merger Stipulation™).
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Board no dternative but to reduce the ROE so that the resdents and businesses' interests to have reliable
service are more aigned with the Company’ s interest to make a profit.
Asthe Appdlate Divison in Lakewood Water stated:
The duty to provide safe, proper and adequate service is an eement which the
Board must take into consideration in determining whet is ajust and reasonable
rate of return. The relations between adequate, efficient service and afair
return are mutual and interdependent. 1n no event should the rate granted a
utility ‘ be more than the reasonable worth of the service supplied.
Lakewood Water Co. 54 NJ Super at 378.
The Company’ s argument that there is no record to support the specific “pendty” imposed, alowered
equity return, failsto understand that the Board, as aregulator of utilities can impose penaties and retrictions
to insure reiability. For the foregoing reasons, the Board' s actions are neither illega nor outside of the factud

evidence presented in the proceeding and should not be changed.

In 2002, a the Governor’ s request, the Company’ s reliability performance once again became the
subject of a Board investigation after 180,000 JCP& L customers were without power, 40,000 of them
without power for three days. 1/M/O the Board's Investigation Into JCP& L’ s Storm-Related
Outages of August 2002, BPU Docket No. EX02120950 (March 13, 2003). The Final Report to
the Governor “identified concerns with JCP& L’ s ssorm response and the overdl reiability of the
company’s dectric disribution syslem.” 1d. No other dectric utility in the State required the level of
scrutiny that the Board deemed necessary for JCP& L rdiagbility performance.
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VI.  TheBoard wasCorrect in Mandating That JCP& L be madeto Abide by itsMerger

Stipulation.

The Board properly excluded from rates costs which JCP& L claimed were merger-related. Summary
Order, pp. 6-7. More specifically, the Board disallowed $7,677,000 of test-year merger-related costs and an
additiona $35,019,000 of severance payments which were paidin 2001. 1d. JCP&L now dlegesthat the
excluson of the resulting total of $42.7 million of merger-related costs would result in * double-counting” of the
merger savings due its New Jersey ratepayers. Motion, p. 29. JCP&L now seeks a Board ruling which
would permit it to offset the $70.9 million of test year merger savings with $42.7 million of merger-related
costs. Motion, p. 32. Contrary to JCP& L’ s assertions, as set forth in its briefs and testimony of its expert
witness, the Ratepayer Advocate respectfully submits that the recognition of any merger related cogtsin
JCP& L’ srate proceeding isin direct contravention with the Board' s Merger Order and the Stipulation signed
by the parties in the merger proceeding.® See RAIEBV], pp. 35-36; RAIBV1, pp. 56-59; RARB, pp. 29-30; R-
38, p. 22.

When GPU Energy, JCP& L and FirsEnergy Corp. sought Board gpprova of the merger, the amount
of merger savings that would be passed on to ratepayers and the amount of merger costs that would be
included in rates were intensaly contested issues. The partiesinvolved in the Merger proceeding arrived a a
settlement and subsequently signed a Stipulation which alocated $300 million of net merger savings to JCP& L
ratepayers to reduce JCP& L’ s deferred baance upon completion of the merger. Similarly, the Company’s
shareholders were dlocated a portion of the net merger savings. In addition, the Board dlowed JCP&L to
recover certain costs associated with the merger. Those costs were recognized in the net merger savings
cdculaion. R-38, p. 22.

The recognition of any further merger related costs will result in double counting because these costs
have dready been used to reduce the gross savings estimate used as the basis for the $300 million net merger

® See I/M/O the Joint Petition of FirstEnergy Corp. and Jersey Central Power & Light
Company, d/b/a GPU Energy for Approval of a Change in Ownership and Acquisition of
Control of a New Jersey Public Utility and Other Relief, BPU Docket No. EM00110870 (Order
of Approva, Oct. 9, 2001)(“Merger Order”), Stipulation (*Merger Stipulation”).
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savings alocated to ratepayers, as Mr. Peterson noted in hisfiled testimony. R-38, p. 22. The Merger
Stipulation provided that dl merger-related costs were used to reduce the gross savings estimate in developing
the net savings amount. In fact, JCP& L acknowledged in discovery response RAR-RR-47 that the merger
related expenses for which it seeks recovery were contemplated at the time of the Merger Stipulation:
The category of cogtsincluded in Normalization Adjustment No. 8 were dll
contemplated a the time of the Merger Stipulation. The category of costs included
Incrementa 1T, Equipment, Relocation, Severance, Outside Services, and
Miscdllaneous.
R-38 (attachment)
Mr. Peterson provided further testimony on this point at hearing:
Merger cost treatment, the ratepayer advocate, Jersey Central,. GPU, First Energy,
and dl the participants in the merger proceeding signed a stipulation that JCP& L would
not ask for or seek recovery of merger costs in therates. Well, the $300 million that
was agreed to by the partiesin that settlement was a net of cost amount, that is, all
costs were dready considered when the $300 million offer was accepted.
T97:4-13 (2/26/03)
Upon cross examination, Mr. Peterson reiterated hiswell reasoned conclusion that al recoverable costs
associated with the merger that the Company was entitled to were fully addressed in the merger proceedings.
Q: | mean, if inthetest year dl savings are flowed directly to the ratepayer, whereisthe
company getting back the cost to achieve that it is supposed to be getting back
pursuant to the merger settlement?
A: Y ou got the cost to achieve in the $300 million. That isanet of cost number.
T153:17-23 (2/26/03).
If JCP& L had not been dlowed to recover merger costs as part of the merger proceeding, then the merger
savings amount credited to ratepayers would have exceeded the $300 million figure agreed upon by the parties.
Infact, initsbrief filed in support if its Motion, JCP& L cited a study which showed that the merger savings
over ten years would approach $1.6 billion. Motion, p. 29.
Even if the $42.7 million is used as an offset to savings, as Mr. Peterson tetified at hearing “[t]he only
thing that is verifiableisthe actud costs spent . . . [t]here has been no verification of any savings” T157:5-6, 8
9 (2/26/03). 1t isnot inconceivable that the merger savings might be greater than that claimed by the Company.

If merger cost are alowed into rates through an offset to claimed savings, JCP& L will be able to recover $43
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million each year in merger related cogts from ratepayers aslong as rates are in effect. When asked on cross
examination if it was probable that the $43 million would be built into future rates and be included as a expense
indefinitely, JCP&L’s Mr. Preiss responded affirmatively. T85:12-15 (2/25/03).

JCP&L now clamsthat dl it is seeking isto dlow $28.2 million in merger savings per year to flow
through to ratepayers.” JCP&L, p. 32. However, the $28.2 million savings figure cited by the Company is
based on the Company recovering $42.7 million of merger related costs each year. Thus if annud savings
passed on to ratepayers are limited to $28.2 million, the Company will recover $427 million in merger costs
over aten-year period, in addition to what was dready provided in the $300 million up-front net savings
number, even though the Company's daimed test year merger costs were only $42.7 million.

Furthermore, of the $42.7 million of cost-to-achieve that the Company wants to recover through an
netting offset, $35 million was incurred in 2001 and relates to severance pay for employees who were actudly
terminated and received their severance payments during the 2002 year. JCP& L admitted that “ accounting
rules required these anticipated 2002 severance payments to be recorded at the time of the merger closingin
November 2001.” PIB, p. 78. Therefore, absent Board authorization allowing JCP& L to defer pre-test year
merger cogts, JCP& L cannot justify the recovery of $35 million of merger costs that were written off in 2001.
Asnoted by Board Staff inits Initid Brief before the OAL, the Board did not provide for the deferred recovery
of merger expensesincurred prior to the test year employed in the instant proceeding. S B, p. 66.

Accordingly, the Ratepayer Advocate respectfully submits that theBoard should rgect JCP&L’s
request for reconsderation of the Board' s decison to disadlow the recovery of JCP&L’s clamed merger-
related costs.

VIl. Concluson.

For dl the foregoing reasons, the Ratepayer Advocate respectfully requests that the Board deny the

Company’s Motion for Recondderation.

7 $70.9 million merger savings, less $42.7 of merger-related costs. JCP&L, p. 32,
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Dated: August 29, 2003

Respectfully submitted,

SEEMA M. SINGH, ESQ.
RATEPAYER ADVOCATE

By:

Diane Schulze, Esq.
Asst. Deputy Ratepayer Advocate
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